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any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

[45 FR 12409, Feb. 26, 1980, as amended at 66 
FR 3758, Jan. 16, 2001]

§ 270.17a–9 Purchase of certain securi-
ties from a money market fund by 
an affiliate, or an affiliate of an af-
filiate. 

The purchase of a security that is no 
longer an Eligible Security (as defined 
in paragraph (a)(10) of § 270.2a–7) from 
an open-end investment company hold-
ing itself out as a ‘‘money market’’ 
fund shall be exempt from section 17(a) 
of the Act [15 U.S.C. 80a–17(a)], pro-
vided that: 

(a) The purchase price is paid in cash; 
and 

(b) The purchase price is equal to the 
greater of the amortized cost of the se-
curity or its market price (in each 
case, including accrued interest). 

[61 FR 13983, Mar. 28, 1996, as amended at 62 
FR 64986, Dec. 9, 1997]

§ 270.17d–1 Applications regarding 
joint enterprises or arrangements 
and certain profit-sharing plans. 

(a) No affiliated person of or prin-
cipal underwriter for any registered in-
vestment company (other than a com-
pany of the character described in sec-
tion 12(d)(3) (A) and (B) of the Act) and 
no affiliated person of such a person or 
principal underwriter, acting as prin-
cipal, shall participate in, or effect any 
transaction in connection with, any 
joint enterprise or other joint arrange-
ment or profit-sharing plan in which 
any such registered company, or a 
company controlled by such registered 
company, is a participant, and which is 
entered into, adopted or modified sub-
sequent to the effective date of this 
rule, unless an application regarding 
such joint enterprise, arrangement or 
profit-sharing plan has been filed with 
the Commission and has been granted 
by an order entered prior to the sub-
mission of such plan or modification to 
security holders for approval, or prior 
to such adoption or modification if not 
so submitted, except that the provi-
sions of this rule shall not preclude any 

affiliated person from acting as man-
ager of any underwriting syndicate or 
other group in which such registered or 
controlled company is a participant 
and receiving compensation therefor. 

(b) In passing upon such applications, 
the Commission will consider whether 
the participation of such registered or 
controlled company in such joint en-
terprise, joint arrangement or profit-
sharing plan on the basis proposed is 
consistent with the provisions, policies 
and purposes of the Act and the extent 
to which such participation is on a 
basis different from or less advan-
tageous than that of other partici-
pants. 

(c) ‘‘Joint enterprise or other joint 
arrangement or profit-sharing plan’’ as 
used in this section shall mean any 
written or oral plan, contract, author-
ization or arrangement, or any practice 
or understanding concerning an enter-
prise or undertaking whereby a reg-
istered investment company or a con-
trolled company thereof and any affili-
ated person of or a principal under-
writer for such registered investment 
company, or any affiliated person of 
such a person or principal underwriter, 
have a joint or a joint and several par-
ticipation, or share in the profits of 
such enterprise or undertaking, includ-
ing, but not limited to, any stock op-
tion or stock purchase plan, but shall 
not include an investment advisory 
contract subject to section 15 of the 
Act. 

(d) Notwithstanding the require-
ments of paragraph (a) of this section, 
no application need be filed pursuant 
to this section with respect to any of 
the following: 

(1) Any profit-sharing, stock option 
or stock purchase plan provided by any 
controlled company which is not an in-
vestment company for its officers, di-
rectors or employees, or the purchase 
of stock or the granting, modification 
or exercise of options pursuant to such 
a plan, provided: 

(i) No individual participates therein 
who is either: (a) An affiliated person 
of any investment company which is an 
affiliated person of such controlled 
company; or (b) an affiliated person of 
the investment adviser or principal un-
derwriter of such investment company; 
and 
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(ii) No participant has been an affili-
ated person of such investment com-
pany, its investment adviser or prin-
cipal underwriter during the life of the 
plan and for six months prior to, as the 
case may be: (a) Institution of the prof-
it-sharing plan; (b) the purchase of 
stock pursuant to a stock purchase 
plan; or (c) the granting of any options 
pursuant to a stock option plan. 

(2) Any plan provided by any reg-
istered investment company or any 
controlled company for its officers or 
employees if such plan has been quali-
fied under section 401 of the Internal 
Revenue Code of 1954 and all contribu-
tions paid under said plan by the em-
ployer qualify as deductible under sec-
tion 404 of said Code. 

(3) Any loan or advance of credit to, 
or acquisition of securities or other 
property of, a small business concern, 
or any agreement to do any of the fore-
going (‘‘Investments’’), made by a bank 
and a small business investment com-
pany (SBIC) licensed under the Small 
Business Investment Act of 1958, 
whether such transactions are contem-
poraneous or separated in time, where 
the bank is an affiliated person of ei-
ther (i) the SBIC or (ii) an affiliated 
person of the SBIC; but reports con-
taining pertinent details as to Invest-
ments and transactions relating there-
to shall be made at such time, on such 
forms and by such persons as the Com-
mission may from time to time pre-
scribe. 

(4) The issuance by a registered in-
vestment company which is licensed by 
the Small Business Administration 
pursuant to the Small Business Invest-
ment Act of 1958 of stock options which 
qualify under section 422 of the Inter-
nal Revenue Code, as amended, and 
which conform to § 107.805(b) of Chapter 
I of Title 13 of the Code of Federal Reg-
ulations. 

(5) Any joint enterprise or other joint 
arrangement or profit-sharing plan 
(hereinafter referred to as a ‘‘joint en-
terprise’’) in which a registered invest-
ment company or a company con-
trolled by such a company, is a partici-
pant, and in which a company which is 
an affiliated person of such registered 
investment company or an affiliated 
person of such a person is also a partic-
ipant: Provided, That 

(i) No person who is included in items 
(a) through (e) of this paragraph 
(d)(5)(i) is, was or proposes to be, a par-
ticipant in the joint enterprise through 
a financial interest, direct or indirect, 
in any person (except the registered in-
vestment company) who is, was or will 
be a participant in the joint enterprise: 

(a) An officer, director, employee, in-
vestment adviser, member of an advi-
sory board, depositor, promoter of or 
principal underwriter for the registered 
investment company, 

(b) A person directly or indirectly 
controlling the registered investment 
company, 

(c) A person directly or indirectly 
owning, controlling, or holding with 
power to vote, 5 per centum or more of 
the outstanding voting securities of 
the registered investment company, 

(d) A person directly or indirectly 
under common control with the reg-
istered investment company, except a 
person who, if it were not directly or 
indirectly controlled by the registered 
investment company, would not be di-
rectly or indirectly under the control 
of a person who controls the registered 
investment company, or 

(e) An affiliated person of any of the 
foregoing, except (1) the registered in-
vestment company, or (2) a person who 
(i) if it were not directly or indirectly 
controlled by the registered invest-
ment company, or (ii) if 5 per centum 
or more of its outstanding voting secu-
rities were not directly or indirectly 
owned, controlled, or held with power 
to vote by the registered investment 
company, would not be an affiliated 
person of a person described in item (b) 
or (c) of this section; 

(ii) In such joint enterprise, other 
than a merger of a controlled company 
of the registered investment company 
with another controlled company or af-
filiated company of the registered in-
vestment company, neither the invest-
ment company nor a company con-
trolled by such company commits in 
excess of 5 per centum of its assets, ex-
cept that a registered investment com-
pany which is licensed by the Small 
Business Administration pursuant to 
the Small Business Investment Act of 
1958 may not commit in excess of 20 per 
centum of its paid-in capital and sur-
plus; and 
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(iii) For the purpose of determining 
whether, pursuant to this paragraph 
(d)(5), an application need be filed pur-
suant to this rule, the term ‘‘financial 
interest’’ as used herein shall not in-
clude (a) any interest through owner-
ship of securities issued by the reg-
istered investment company; (b) any 
interest of a wholly-owned subsidiary 
of the registered investment company; 
(c) usual and ordinary fees for services 
as a director; (d) an interest of a non-
executive employee; (e) an interest of 
an insurance company arising from a 
loan or policy made or issued by it in 
the ordinary course of business to a 
natural person; (f) an interest of a bank 
arising from a loan to a person who is 
an officer, director or executive of a 
company which is a participant in the 
joint transaction or from a loan to a 
person who directly or indirectly owns, 
controls, or holds with power to vote, 5 
per centum or more of the outstanding 
voting securities of a company which is 
a participant in the joint transaction; 
or (g) an interest acquired in a trans-
action described in paragraph (d)(3) of 
this section. 

(6) The receipt of securities and/or 
cash by an investment company or a 
controlled company thereof and an af-
filiated person of such investment com-
pany or an affiliated person of such 
person pursuant to a plan of reorga-
nization: Provided, That no person de-
scribed in paragraph (d)(5)(i) of this 
section or any company in which such 
person has a direct or indirect financial 
interest (as defined in paragraph 
(d)(5)(iii) of this section): (i) Has a di-
rect or indirect financial interest in 
the corporation under reorganization, 
except owning securities of each class 
or classes owned by such investment 
company or controlled company; 

(ii) Receives pursuant to such plan 
any securities or other property, ex-
cept securities of the same class and 
subject to the same terms as the secu-
rities received by such investment 
company or controlled company, and/or 
cash in the same proportion as is re-
ceived by the investment company or 
controlled company based on securities 
of the company under reorganization 
owned by such persons; and 

(iii) Is, or has a direct or indirect fi-
nancial interest in any person (other 

than such investment company or con-
trolled company) who is, (A) pur-
chasing assets from the company under 
reorganization or (B) exchanging 
shares with such person in a trans-
action not in compliance with the 
standards described in this paragraph 
(d)(6). 

(7) Any arrangement regarding liabil-
ity insurance policies (other than a 
bond required pursuant to rule 17g–1 
(§ 270.17g–1) under the Act); Provided, 
That 

(i) The investment company’s par-
ticipation in the joint liability insur-
ance policy is in the best interests of 
the investment company; 

(ii) The proposed premium for the 
joint liability insurance policy to be 
allocated to the investment company, 
based upon its proportionate share of 
the sum of the premiums that would 
have been paid if such insurance cov-
erage were purchased separately by the 
insured parties, is fair and reasonable 
to the investment company; 

(iii) The joint liability insurance pol-
icy does not exclude coverage for bona 
fide claims made against any director 
who is not an interested person of the 
investment company, or against the in-
vestment company if it is a co-defend-
ant in the claim with the disinterested 
director, by another person insured 
under the joint liability insurance pol-
icy; 

(iv) The board of directors of the in-
vestment company, including a major-
ity of the directors who are not inter-
ested persons with respect thereto, de-
termine no less frequently than annu-
ally that the standards described in 
paragraphs (d)(7)(i) and (ii) of this sec-
tion have been satisfied; and 

(v)(A) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(B) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(8) An investment adviser’s bearing 
expenses in connection with a merger, 
consolidation or purchase or sale of 
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substantially all of the assets of a com-
pany which involves a registered in-
vestment company of which it is an af-
filiated person. 

[22 FR 426, Jan. 23, 1957, as amended at 26 FR 
11240, Nov. 29, 1961; 35 FR 13123, Aug. 18, 1970; 
39 FR 37973, Oct. 25, 1974; 44 FR 58503, Oct. 10, 
1979; 44 FR 58908, Oct. 12, 1979; 45 FR 12409, 
Feb. 26, 1980; 66 FR 3758, Jan. 16, 2001]

§ 270.17d–2 Form for report by small 
business investment company and 
affiliated bank. 

Form N–17D–1 is hereby prescribed as 
the form for reports required by para-
graph (d)(3) of § 270.17d–1. 

[26 FR 11240, Nov. 29, 1961]

§ 270.17d–3 Exemption relating to cer-
tain joint enterprises or arrange-
ments concerning payment for dis-
tribution of shares of a registered 
open-end management investment 
company. 

An affiliated person of, or principal 
underwriter for, a registered open-end 
management investment company and 
an affiliated person of such a person or 
principal underwriter shall be exempt 
from section 17(d) of the Act (15 U.S.C. 
80a–17(d)) and rule 17d–1 thereunder (17 
CFR 270.17d–1), to the extent necessary 
to permit any such person or principal 
underwriter to enter into a written 
agreement with such company whereby 
the company will make payments in 
connection with the distribution of its 
shares, Provided, That: 

(a) Such agreement is made in com-
pliance with the provisions of § 270.12b–
1; and 

(b) No other registered management 
investment company which is either an 
affiliated person of such company or an 
affiliated person of such a person is a 
party to such agreement. 

[45 FR 73905, Nov. 7, 1980]

§ 270.17e–1 Brokerage transactions on 
a securities exchange. 

For purposes of section 17(e)(2)(A) of 
the Act [15 U.S.C. 80a–17(e)(2)(A)], a 
commission, fee or other remuneration 
shall be deemed as not exceeding the 
usual and customary broker’s commis-
sion, if: 

(a) The commission, fee, or other re-
muneration received or to be received 
is reasonable and fair compared to the 

commission, fee or other remuneration 
received by other brokers in connec-
tion with comparable transactions in-
volving similar securities being pur-
chased or sold on a securities exchange 
during a comparable period of time; 

(b) The board of directors, including 
a majority of the directors of the in-
vestment company who are not inter-
ested persons thereof: 

(1) Has adopted procedures which are 
reasonably designed to provide that 
such commission, fee, or other remu-
neration is consistent with the stand-
ard described in paragraph (a) of this 
section; 

(2) Makes and approves such changes 
as the board deems necessary; and 

(3) Determines no less frequently 
than quarterly that all transactions ef-
fected pursuant to this section during 
the preceding quarter were effected in 
compliance with such procedures; 

(c)(1) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel; and 

(d) The investment company (1) shall 
maintain and preserve permanently in 
an easily accessible place a written 
copy of the procedures (and any modi-
fication thereto) described in para-
graph (b)(1) of this section, and (2) shall 
maintain and preserve for a period not 
less than six years from the end of the 
fiscal year in which any transactions 
occurred, the first two years in an eas-
ily accessible place, a written record of 
each such transaction setting forth the 
amount and source of the commission, 
fee or other remuneration received or 
to be received, the identity of the per-
son acting as broker, the terms of the 
transaction, and the information or 
materials upon which the findings de-
scribed in paragraph (b)(3) of this sec-
tion were made. 

[44 FR 37203, June 26, 1979, as amended at 58 
FR 49921, Sept. 24, 1993; 66 FR 3759, Jan. 16, 
2001]

VerDate May<23>2002 04:50 Jun 18, 2002 Jkt 197053 PO 00000 Frm 00747 Fmt 8010 Sfmt 8010 Y:\SGML\197053T.XXX pfrm72 PsN: 197053T


